FIRST AMENDMENT TO LANDPILE DEVELOPMENT AGREF

o

This First Amendment to Land (1] Development Agreement (he “Amendment™ s bereby
entered into and eltoetive as of December 3, 2016, by and between Hanson Aggregates Pacific
Southwest, Inc., 8 Delavware corporation (" Hanson™) and Syveamore Land il Ine, a Califomia
corporation CUSLLT eollectively, the “parties™).

RECITALS

A South Coast Materials Company, a California corporation, as predecessor o
Harson, and SLTentered into that certain Landfill Development Apreement dated pgof
Deeember 31, 2006 ("Development Agrecment,” together with this Amendment. the
“hgreement”).

. When the parties entered Into the Developrient Agreement; they contemplated
that Hanson’s paviment of the Fixed Rovalty in Seetion 3.2 o the Development Agresment
would equally balance with SL1's payment of the Extraction Fee in Seetion 4 of the
Drevelopment Agreament. Tnand arcund Degember 31, 2008, the parties detormined that the
Fixed Rovalties and the Bxwaction Fees were not equally balancing as contemplated. Fixed
Rovalies paid by Hunson were substantially more than the Bxtraction Fees patd by SL1L

. O or about December 33, 2008, SLI contends that the parties agreed o
wemporarily suspend Hanson's oblization to-pay the Fixed Royalties to SL1and agreed that the
parties would reassess the Fived Rovalty provision in the Developrment Agreement in the Biture.,
Hanson contends that currently SLEowes Hanson 32453477 (“Extraction Fees Receivables
Balanoe™), which represents the difference between the total Fised Rovalties paid by Hanson
(BR.ZR0.920% and the total Extraction Pees paid by SLU(S5.827.442) under the Development
Agreement. 311 disputes these contentions.

13, On orabout November 20, 2014, SLEprovided notice 1o Hanson that SLILrequired
Hanson to relocaté it equipment 1o another location on the Property. Havson incuered
53.410.665.80 of coss o relocate its cguipment {“Relocation Costs™y  Pursuant to Section 6.1 of
the Development Agrecment, SLLis obligated to pay Hanson $1.591.644.048 (°S11 Relocation
Obligation™) — which represents 7/15ths of the Relocation Costs.

B O or about November 20, 2014, SLT determined that it noeded Hansonto
substantially increase s rate of excavation of the Muterial from the Property. SLLeontends that
itanticipsed that, as-of December 2015, Hanson would have excavated & wtal of 16 million
cubie vards of Materials, and 511 contends that Hanson bas excavated slightly over 3.1 million
vubie vards of Materials as of December 2015, Hanson disputes these contentions,

E SL hived and paid a contractor, Raumeo, in 2014 510 exemvate the Matedal from the
Property (*Contractor Excavation Cost”™). 501 bas been and will be providing such exeavaied
Material 1o Hanson, and Hinson will pas 511 the Production Bovaliy Rate for the saleable
Aggregates contained Insuch excavated Material,

. O or aboat March 18, 2016, 511 reguesied that Hanson relocated certain iility

i
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lines teanother Tocation on the Property. Hanson contends that pursuant to Section 6.1 of the
Development Agrecment, SLT will be-obligated to pay Hanson 51 5ths of the totad cost to
relocate the ublivy Hoes Uy Belocation Cost™y, the total cost of which is estimated to be
about $730,000.

L 511 wishes to induce Hanson © aecelerate its exeavation rate, and the paries wish
1o resalve their current disputes and 1o that end, Hanson and 811 desire to-amend the
Development Agreement on the terms sel forth herein.

KOW THEREFORE. forand in consideration of the foregoing Recitals, and the mutual
covenants comtained berein, and for such other good and valuable consideration, the receipt,
adeguacy and legal sufficiency of which are herehy expressly acknowledged by each of Hanson
and SLI and intending o be legally bound hereby, Hanson and SLThereby specifically covenan
and agree as follows:

{n} Recital Boof the Development Agreement shall be amended in itz entivety o read:
*The parties estimate that there are thirty Tour million two handred thousand (34,200,000 cubic
vards of material 16 be extracted from the Property (the “Material™). Of this Material, forty
percent (40%4) is estimated 1o be saleable appregates {the "Aggrepates”™) with the remai
being material thiat is not saleable aggregates (the “Fine Matertal”” Al relerences 1
material™ in the Development Agreement shall mean “Fine Material”

he

thy  Section 2ot the Development Agreement shall be aménded Tnits entirety 1o read
as follows:

“Linless earlier toominated as provided herein, the term of this Apreement shall
begin on theeffective date of this Agreement and terminate on December 31,
2053 (CInitipl Term™) Notwithstading the forevoing, Hanson shall have fvedd),
one (1) vear options to extend the Term for the period of time between January 1,
2034 and December 31, 2058, *Term™ shall mean the Initial Terns and any
exetcised option 1o extend the Term, To exerclse cach such option, Hauson must
give SLLa mintmuny of one hundred and twenty (120 days” writien notice befoge
the end of vach term,

Subject 10 an exiension granted te Hanson pursuant 1o Section 9.6, Hanson agrees:
(i3 10 complete this mining project within the Initial Termoand in sccordmce
the excavation schedule sad Mining Plan attached hereto as Exhibit FLoand (o if
Harson exercises one of more oplions to extend the Tenm, Hanson and SL1 shall
et and conterin good faith o determine if agreement ean be reached onvan
excavation sehedule and Mining Plan for such option periods, 1 the parties cannot
reach agreement on s revised excavation schedole and Mining Plan, then elther
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peirty mdy terminate this ageeement on one hundred pventy {1200 days™ notice 1o
the pther party,

Asprovided in Seéction 9.5, the Term muy be extended i the parties mutually
azree for additional phases on the Propery.”

te)y . The following sentences shall be added 1o Section 3.3 of the Development
Agreement, “Production Royalty™

“Notwithstanding the foregoing, starting on Janwmry 1, 2017, regardless of the
amount of Apgresate ramoved fromethe Property and sold by Hanson cach Year,
Hanson shall pay SLLa minimuom Production Rovaly of Five Hundred Thousand
DroHars (5500.000.00) per Year CMinimum Anoual Production Revalty™,
prisvided however that Hanson shatl be allowed 1 “bank™ any Production Rovalty
paid inany Year that exceeds the Mintraum Annual Produdtion Rovaliy 1o be
applied towards satisfaction of the Minimum Anoual Production Rovalty fora
gt of three Subsequent Years, Foroxample, i in vear 1 Hanson pays a
Production Royalty of $750,000: 1o year 2. Hanzon pavs a Production Rovaltyof
S500.000: m vear 3, Hanson pays Production Royalty of $300.000; and in vear 4
Hanson paysa Production Rovalty Payment of $600.000, then Hanson shall not
be obligated to pay any additional Production Rovalties tn vear 1 (becanse
750,000 Production Rovalty exveeded the Minimum Annual Production
Revalty ) or in viear 2 thecause $300.000 is the Mininuny Antual Production
Rovalty: or in vear 3 (becanse Hanson banked $250.000 from year 1 and applied
5200000 of such banked amount tosatisty the Mindmum Anmeal Prodiction
Foovalty for vear 33 or in vear 4 because the $600.000 Production Rovalty
payvinentexceeded the Minimum Aonnual Production Rovalty, Buot in Year 5,
Flanson will have no further “banked” credits eligible from Year 1 andwsll only
have the $100,000 banked ceedit favailuble from its vear 4 payment in excess of
the Minimum Production Rovalty) 1o offset against the Mimmum Production
Rovalty in vear 3, becawse there i3 a three vear Hmit on the camry forward or
“hanking” of paviments in excess of the Mindmum Annoad Production Rovaley,

Advy shortfall o the annual Production Rovaly paid and the Minimun: Annual
Production Royalty shall be paid by Hanson to SLE within thivty 0300 days ol the
end of the Year. The Mintmuwm Anpual Production Royalty will escalate each
Year by the same percentage adiustment as applied 1o the perton Production
Revalty, "Year” shall mean o 12-month calendar vear. Forany partial Yem
during the Term, the Minimum Annual Production Rovalty shall be pro-rated
Hased ona 365-day Yeur,”

s

{dy - Bections 3.2, “Fised Rovaliy.” 4 “Extraction Fee!
Developmient Agresment shail be deleted i their entirety,

and Exhibit ool the

fey Bection 3.3 shall beamended in it entivety 1o read s follows:

£
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“{a) Subject to the adjmstment provided in Section 3.3(5), Hanson shall pav a2
royalty of Fighty-Six Cents (5.86) por-ton of Aguregates as a production
royalty during the Teon of this Agreement (as adjusted, the *Production
Rovalty Rate™) Such royaliies are due thivty-live (35) days after the end of
the month in which the Aggregates are sold by Hanson,

(b} Beginningon January 1, 2017, and each Janwury 1™ thereafter during
the Term, the Production Royalty Rate shall be an amount equal 1o the
amount in effect in the inmnediately preceding Year increased by 4 percentage
equal to the greater of: () the percent inerease. i any, in the PPI during the
most recent twelve month period for which such data is available or (b) the
Veur over year pereentage inerease in te average selling price to all third
parties {excluding Hanson's Affilistes) of Aguregates produced orsold at or
fromm the Property. The inerease in the average sales price perion shall be
catoulated as follows: (1) the prior Year' s average selling price shall be
caleulated as the per ton price received by Hanson during the twelve month
period ending one Dl vear before the January 1 rovalty recaleulation date, by
averaging the perton price reecived by Hanson during that twelve month
pieriod and giving equal weight to the price of each ton sold, compared with
(2 the average selling price. similarly caloulated, received by Hanson during
the twelve month period immediately precediog the January 1 rovalty
recaleulation date, “Adflate™ means any business entity that direetly or
indirectly is in control of, is controlled by, ords under common conirol of
stich business entity,

{ch The term PP means the Uniled States Department of Labor, Bureay of
Lahwor Statistivs. Producer Price Index for Construction sand, gravel, and crushed
stone (commedity code 1321 on the busis of 1982 = 100, 1f the format or
components of the PPLare materially chanped after-the execution of this
Agreensent, the parties shall substitute an index which is published by the Burean
of Labor Statisties, or asimilar agency, and which in the parties” judgment. iy
couivalent to the PPLIn efect on the date of this Agreement,

{8y The Parties will review and mioditor market conditions o determine i the
Production Rovalty Rate fairly represents and compensates SLI during the
duration of the Term, The review is designed 1o address unigue price
improvement conditions (for exaraple, >300% improvement in aversge selling
price of Aggregates from the Property), and restructure the Production Royalty
Rate 1o reflect those eircumstances, Any changes will be discussed and modified
onby i approved by both Parties”

(f  Section 5. Cuantity and Quality of Materials.” of the Development Agreement is
amended-by its entivety to read as follows:

far - isa material e and condition of this Agreement that Hanson exvavate
suflicient native (e, notstockpiledy Material (saleable arnot) ("Native
Material™) to meet the excavation schedule and adbere 1o the Mining Plan set

4
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forth in Exhibit F o this Amendment, This is necessary 1o enable SL1w prepare
additional air space {or disposal at'the landfill, Therefore, Hanson agrees o

exeavate, at aminimur, the guantity of Material deseribed foresoh month or
annual period (stated in Exhibit Fy and at the desipnated areas at the Property. as
et forth in Exhibit F hereto

by - Title to the salcable Aggregates shall pass to Hanson uon excavation of
such saleable Aggregates from the Property: provided, however, that upon the
expiration of Term of the Developiient Agreement as amended herein, Tegal title
and ownership 1o all saleable Aguregates and all otherexcavated materials
remaining on the Property, i any, shall revertto and bie desmed solely vested in
511 U1 may thereafter sell such saleable Aggregatvs and shall retdin all provesds
therent,

fe) | Notwithstanding the foregeing, SL1is obligated o excavate Fine Materdals
that Hanson previousty conveved 1o 5L pursoant 1o Section 6.3 of the
Development Agreement and SLI placed dn an area that Hanson must excavate

pursuant to the Mining Plan (" Previously Removed Fine Material™). Such
materials excavated by SL1shall not count towards Hanson's excavation

obligations in Exhibit F or the Mining Plan, “Fine Matedials™ shall mean the
portion of the Material that is not composed of saleable Aggregate”

gl Bection 6.2, "Micing Pl s amended in its entirety 1o read as follows:

“Hanson shall adhers tothe Mining Plan attached hereto s Exhibit F unless the
parties agree otherwise, in aowriting signed by both parties, In addition, on or
about September Tstof each vear of the Agreement, SLI shall provide Hanson
with coples of Landfill development plans detailing the specific location of
Landfill development needed for the upcoming calendar year along with the
Landfill development progression anticipated over the next fivie-vear period,
811 plans shall include engineering estimates of quantities of Material to he
removed along with deatls regarding any and all permit limitation and/or
restriction that would impaet Hanson s ability o perfomm under this Agreement,
Hanson shall use the Mining Plan o develop the anticipated Cost of Extraction
SCost™y Ry removing and processiog Material, Except a5 expressly provided in
section 3ol all said Cost shall b the sole responsibility of Havson and shall
include the vost of gxeavation and tansportation and disposal of fines into the
Diesignated Fines Muterials Convevance Aren fexeept the Previously Removed
Fine Materialy, Mothing o this Agresment shallprobibit 811 from the following
activities: (1) exeavation, extraction, drilling, and blasting of Material, (i1
placing Hoers inall ora portion of the Property, (i) stockpiling Material, or{ivy
doing any other activity reasonably necessary for SLLw timely and effectively
operate 18 lund BH according 1o s permits: provided, however, tat (x) SLEwill
extract Material as reasonably practical 1o preserve the Aperepates for extraction
by Hanson.”
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thy  In Section 6.1, “Labor and Bguipment”, the second sentence shall be replaced in
its entirery with the following:

“Fin thie event SLE reguires Hanson to relocate any orall of the equipment or
wtilities svoner than 24 months before the end of the Tnitial Term, then SL1 shall

pay o Hansen the pro-rata share of the relocation expenses based oo a straight-
line depreciation over the total vears in the Initial T ample, ifSL1

requires Hanson to relocate equipment in July 20209, then SL1 would be obligated
to pay Hanson &1 7th of the relocation cost or, in Hew of such payment, Hanson
may then elect to terminate the agreement on 120 davs” written notiee o SLLY

(} The followine sentenves shall be added 1o Section 6.3, "Removal of Fines™

“Hanson shall also, ot its sole expense, convey Fine Materials 1o the pit
designated on Exhibit G (the “Additional Fing Materials Area™ vnti! the
Additional Fine Materials Area i filled w s capacity, " Filled 1o bis capaciny™
shall mean non-engineered placement ol material up tw the spproximate elevation
ol 8101 Hansonshall be responsible for the sosts to convey and place the Fine
Muaterials into the Additional Fine Matedals Area, Whei the “Additional Fine
Materials Arca™ Is filled 10 its capaeity, the partivs shall et and conferon an
alternate location for the Fine Materials ("Allernative Fine Materials Area™y
Hanson shall convey Pine Materials to the Allernative Fine Materials Area
Hanson shull only be responsible Tor the cost o convey fines to the Alternative
Fine Materials Aven up to the averape ainual capital and operating costs Incutred
by Hunson to-convey Fine Materials 1 the Additional Fine Material Arep
(“Hanson's Conveyance Obligation™. Hanson's Convevance Obligation shall be
deternrined by adding up the following marginal costs incurred by Hanson to
convey fings 1o the Additional Fine Materials Area: labor, power, fugl eguipment
{e.p., dozer, loader, haul frucks), and capital costs such as conveyor extensions.
These costs will then be caleulated on o per cuble vard basis vusing the volume of
miaterials conveyed 1o the Additional Fine Material Avea, The resulting avernge
per-cubie vard cost shall be thie Hanson Conveyance Obligation. Following the
Year in which the Hanson Convevange Obligation is frst eadenlated, the Hanson
Conveyance Obligation shall be eéscalated annually thereafier by the percent
inerease. ifany, in the PP during the most recent twelve month periad for which
stich date 15 svailable.

Hanson shall review its Fine Material convevance costs per cubic vard
with 5110 September of cach yesr doving the Tern, and shatbaliow SLI to audit
Hamson's books and records to verily all such costs. SLIshall be oblipated 10 pay
tor the eosts ineurred by Hanson 1o convey the Fine Materials to the Alternative
Fine Material Area in excess of the Hanson Conveyance Oblipation, SL1 shall
piy Hanson such amount within thiy (30 dave following {ssuance of an invoice
by Hanson w SLL
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1 Hanson requires-the placenent of structural G inconnection with their
operations during the Term of this Agreement, this fill will be construgted In
aceordance with engineering specifications for structural 1ill placement provided
by SL1 and attached hereto as Exhibit H.oand shall be paid for by Hanson,

i Section 6.4, “Progress Meetings and Repors,” s amended In Mg entirety woread as
follows:

*Hanson shall provide 5L with a monthly reéport stating the wial quantity of
Material excavated by Hanson during the prior manth, This report shall be
delivered 1o Republic nb Jater than the tenth bosiness day of the following month,
Further, uoless the parties apree otherwise, Hanson and 511 shall meet monthly ©
review Hanson's progress towards meeting the excavation schedule regqudrements
in Exhibit Foand, i agreed o by both parties in a writing signed by both parties,
may amend or update the schedule and/or the Mining Plan,

Following Phase | and 2 of the Mining Plan, Hanson shall excavate at the
mininonm tate of 750,000 cublc vards per Year of Native Material, This
requirement mav be waived annually by SLL in 8L1s sole discretion.. Buch
watver, Hreguested by Hanson, shall be discussed at the anousl meeting
described In Section 6.2 of the Agreement. I given by SLL SL1shal] pravide
Hanson any such swaiver in witting,

H itis determined that Hanson is not making “Adegquate Progress” based on the
Mining Plan in Exhibit F and the annoal excavation sequirements alier the
completion of Phases | and 2 described herein, and as these reguirements may be
amended inwriting by the Parties rom tme o time, SLDmay, atis pption,
provide written notice 1o Hanson of the shortthll in excavation and shall allow
Hason o cure the shortfall in full within 60 davs of Hanson'sreceipt of such
matiee. “Adequate Progress™ shall méan (A) 200,000 coble vards per imonth
during Phase | of the Mining Plan in Exhibit ¥, or (B} 125000 cubic yards per
month dofing Phase 2 0f the Mining Plan In Exhibit T, or () following Phase 1
angd 2 of the Mining Plan, 50,000 cubic vards pee month, 1 the shordial] ts not
cured by the end of such 60-day period, SLUmav, at 15 sole option and discretion,
hire @ third party conteastor st the expense of Hanson W reach the level ol
Adequate Progress, provided however that Hanson may continoe o exeavate the
Property in conjunetion with such thind party conteactor. During the period that
SL s thivd party contrictor is exeavating on the Property, Hanson shall not
unreasoniably interfere with the excovation pland and aetivities of SLIs thivd party
comdractor. Hanson shall reimburse SLE within thirty (30) days of involee receipl,
for SLIs reasonable out-of-pocket costs of hiring such third party contoacior 1o
reach the level of Adequate Progress.”

{k} Section 9.6 of the Drevelopment Agreement shall be amended 1o replace “in 17
yegrs™ with “the Term
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2 Extraction Feesand Pixed Rovalties,

{a) Hanson waives, and SL1 shall not be obligated to pay Hanson, the
Extraction Fees Revelvables Balance, SLIwaives, and Hanson shall not be obligated topay SL1L
the Contractor Excavation Cost.

by Harson waives any and all right to, and SL1shall no losger be obligated to
pay Hanson, any Extraction Fees forthe remaining Term. SLLwaives any and all right to, and
Hanson shall not be oblipated 6 pay SLL any Fixed Rovalties under the Development

Agreement.
3. Lelocation Obli

(g SLIshall pay Hanson the $1.591,644.04 511 Reloeation Obligation anor
before December 31, 2016,

(b} SL1 shall pay Hanson the Utiliny Relocation Costowithin 60 days of
Hamson"s issvance of an dnvoice forsuch cost o SLL

il ment, I the event of & conflict between the
prowvisions of this Amendment and the provisions of the Development Agreement, the provigions
of this Amendment shall control, Capitahized woms not defined herein shall refer 1o the
definitions of such teoms in the Development Agreement. Exceptas expressly set forth fnihis
Aroendment, the provisions of the License remab in full force and offect.

tar o Authority. Each sipnatory of this Agrecment represents and warrants that be or
she hay full puthority 1o enter inte this Amendmenton behall of the respective partiss,

(by . Entire Avreement. This Amendment; together with the Development Agreement,
represents the entire understanding and agreement between Hanson and 511 with respect o the
subiect matter hereol, and no amendment or moditication of this Agreement shall be effective
unless it is set forth in o writing specifically stating that 1t is interded to be an amendment hereof,
specifying what provision hereofis being amended thereby, and sipned by each of the parties,
This Amendinent resolvés all veciprocal pavment obligations of the Parties arisiog prior o the
date ol exection of this Amendment arising under sections 3, 4 and 6,1 of the Development
Agreement, and cstablishes the reciprocal paviment obligations of the Partics relating to the
miatters covered by these sections from and afier-the date of execution of this Amendment, unless
this Amendment expressly provides otherwise,

) ardes, Mothing in this Amendment, express of implied, is
intended or shall be construed w contfor upon, or give (o, any person, other than the named
parties 10 this Amendment, any rights, remedies, obligations or Hahilities.
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(i Counterparts, This Amendment may be exeouted in one ormore counterparts,
gach of which shall be an original, but il of which, taken together, shall constitute one and the
same Amendmont. The parties contemplate that they roay be exgeuting counterparts of this
Amendmient ransraitied by Tecsimile or emall in PDE format and agree and intend that g
signature by facsimile meichine or email in PDE format shall bind the party 5o signing with the
sarne effect a5 though the siprature way en ofiginal signature. Hanson and SLI shall execute and
deliver such additional docwments and take such additional aetions as either wiay reasonably
request to carey out the purposes of this Amendment.

() Severabilive. Wany term or provision of this Amendment is invalid, Wegal, or
incapable of being enforced by virtue of any federal or state law, or public policy, all other teoms
and provisions of this Amendment shall neverthuless remuin in foll force and effect so long as
the legal substance of the transaction comtemplated hereby 18 not sifected n any manner
pateriaily ndverse to any of the parties to this Amendment. Upon such determination that any
such term or provision Is invalid, illegal, or incapable of being enforced, the parties heveto shall
negotinte dn pood faith to midify this Amendment so as to-effect the originil ftent of the paries
as vlosely as possible in dn seceptable mamner in order that the transactions contemplated hereby
sre consimenated ay vriglnally contemplated 1o.the greatest extent poassible,

TN OWITNESS HEREOF, Hanson and SLT have execuied this Agreement indending it to
be effective s of the date Brat written sbove.

HANSON AGGREGATES PACIFIC SYCAMORE LANDEILL, INC., a Califormia
SOLY }IW ST, INC. m wwarecorporation - corporatio

Wigtis: C": ;/:.m % ?%%’% Namg: /{r(/%g‘/ﬁi MMM fi!
Title: U?‘faﬁ”‘f L Title: U e ﬁ?ﬁ%w’b&m%‘”
b 2] 5 /{ te . e {2l *5””/1’ &
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Mining Plan and Excavation Schedule

» - Dxcavare MPC-1 Phse 1, approxinmately 2.2 million cubie vards, of Native Material
during the eight (8 month period starting on Phase 1 Commencement Date (the " Phase |
Exeavation™), See drawing number |,

@ Phase 1 Commencement Date shall be September 1. 2016, unless SLI provides
Hanson advance notice of a delay in the Phase | Commencenent Date.

o Assuming that the Phase 1 Commencerment Date bepins on Septemiber 1, 2016,
the Phase 1 Excavation shall be completed by no loter than April 30, 2017,

o Minimu exeavation rare will be 200,000 cubie vards pey month starting on
Phazse 1 Commencement Date.

o Exenvited muterial to be stockpiled inarga shown on drawing number 1,

»  Camplete excavation of remmining sren of MPC-1, approximately 2.4 million cuble yards
of Native Material, dusbag the twenty (20) month period starting on the Phase 2
Commencement Date, unless SLE provides Huwon advance notice of o delay such of
eomencenient, See dinving number 2.

& Phase 2 Conwpencement Date 5
Phase 1 Excavation,

o Mpiimom excavation rate-will be 125,000 cubic yards per mionth.

Sypavated material 1o be stockpiled in area shown on drawing number 2.

hall be the day following the conclusion of the

siowing Phase 1 and 2 of the Mining Plan, Hanson sholl excavaie il the minimun rite
of 750,000 cubic yards per Yearof Native Material, See dravwing number 3 for
remaining Lind Gl footprint excavation, Stockpile locations for fituie excavaicd material
and additional fives materdal 1o be determioed as the land Bl development progresses.

i
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County of Han Biego

THOMAS E. MONTGOMERY CFEICE OF COUNTY COUNSEL BAULA FORRBIE
COUNTY COUNGEL e 55 o GEMIIR T
1604 PACIFIC SHBHWAY, ROOM 368, SAN DIEGO, OABE501 i "
ISR EVIEE0  Far B9 5910005 £ it praote

May 2, 2017

Stephen J. O'Neil

Sheppard Mullin Richter & Hampton
333 South Hope Strect, 43 Floor
Los Angeles, CA 90071-1422

VIA EMAIL AND U8, MAIL
Re:  Hanson Aggregates Pacific Southwest, Inc.~ Bantee Title V Issues
Dear Stephen:

Thank you forvour letter of March 15, 2017, | have reviewed your letter as well
as the Landfill Development Agreement (“Agreement’™) and the First Amendment
{“Amendment™) to that Agreement which you provided. As a preliminary matter, the
Drstrict will agree to profect the information in Exhibit B, C, and 1), as trade secret
information. 1 a public records act request is submitted asking for these materials, the
District will follow the procedures preseribed in District Rule 177(g) prior to releasing
those materials. Additionally, for the reasons discussed below, we do not require the
pricing and billing information that you offered to submit as Exhibits Cand D. You may
choose to submit that information at a later time, but we do not find it necessary to
determining whether the Lanson Aggregates Pacilic Southwest Ine. operation of'the
Hanson Santce Aggregate Plant (“Hanson Santee™) at Sycamore Landfill should be
ageregated with the operations of the landfill itself

From the review of the Agreement and Amendment, and in consideration of your
letter, the District finds that Hanson Santee and Syeamore Land(ill should be considered
a single stationary source for purposes of Title V permitting. The following are the
reasons for this conclusion,

souree under District Rule 1401,

For purposes of permitting under Title V, a stationary source Is defined as “an
emission unit, or aggregation of emission units which are located on the same or
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contiguous properties and which units are under common ownership or entitlement o
uge.” District Rule 1401{e)(46). As we discussed in our phone call of September 13,
2016, the District interprets the phrase "entitlement to use”™ to be the same a8 “commaon
control™ which is extensively discussed in federal Envitonmental Protection Agenty
(“EPA") letters related to stationary source determinations’, Thus, there are two prongs
to identifying a stationary source under the District Title ¥ Rules: location on a
contiguous parcel, and entifferment to use (Common control).

A. The Hanson Santee and Sycamore Landfill operations are located on &
contiguous parcel.

There is po dispute that the Hanson Santee operations are located on the same
parcel as the Sycamore Landfill operations. In fact, what is apparent from the aptly
named Landfill Development Agrecment submitied as Exhibit B is that Hanson Santee is
located upon and was contracted to excavate the land 1] itsell, as well as provide the
daily cover for the land Gl

B. There is clearly common control between the parties ag reflected in the
Agreement and Amendment,

As the EPA has long noted, “Typically, companies don’™t just locate on another’s
property and do whatever they want. Such relationships are usually govemed by
contractual, lease, or other agreements that establish how the facilitics interact with one
another. Thereforg, we presume that one company locating onanother’s land establishes
a “control” relationship.” Letter from William A. Spratlin, Direcior, Alr, RCRA, and
Toxies Division 1o Peter R, Hamlin, dated September 18, 19935, This presumption 8
rebuttable, so it is important to look at the contractual relationship between Hanson
Santee and the Syeamore Land 1 to determine whether common control exists.

As repeatedly stated in EPA determination letters, EPA has no adopted regulatory
definition of “common control”. Tnstead, “... the Agency has relied on the common
definition. Webster’s Dictionary defines contrel a8 “to exercise restraining or-directing
influence over,” *to have power over,” ‘power of authority to guide or manage;” or if it
{regulates] economic activity.” Letter from Matt Hlaber, Chief, Permits Office, to
Jennifer B, Schlosstein, dated November 27, 1996, The Spratlin letier reforenced above
includes a list of screening questions often employed in analyzing the aperations of

’ However, to elear up any confusion from our-call, 1 did not indicate that the District interpreted
“entitlemient to tse” as also encompassing the concept of vommon SIC code, contrary to the assertion in
your letter. As will bediscussed below, however, under gither the federal or local definition of stationary
source, the Hanson Sasitee aperations must bé aggregated with the Sycamore Landfill
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sources to determine whether common control exists between the entities. Bven in the
absence of shared corporate structures or administrative funetions, “the new facility may
still be considered to be under the control of the existing source i a significant number of
the indicators point to-common control.” Spratlin letter, al 2.

After review of the Agreement and Amendment, the District finds that several of
the screening questions inthe EPA guidance can be answered in the affirmative, and thus
are indicative of common contral. These include the following:

= Does one operation g.u;)g  the operation of the other? Yes- Hanson Santee is
essentially operating as the cxcavation operation for the Sycamore Land Bl
This is reflected in the terms of the Agreement and Amendment. The Landfill
Development Agreement provides, *The parties desire to enter into an
arrangement whereby [Hanson Santee’s predeeessor| will cause the Material to
be removed from the Property... in a manner consistent with [Syveamore’s]
netds to develop the Property as a landfill, and the Aggregates to be
marketed, .7 Agreement at page 1, Recitals- section D. The Amendment
provides, “Itis 2 material term and condition of this Agreement that Hanson
excavate sufficient. .. Matertal. .. to mect the excavation schedule and adhere to
the Mining Plan set forth in Exhibit F to this Amendment. This is necessary 1o
enable [Sveamore] to prepare additional air space fordisposal at the land 1LY
‘Amendmem al section KDi(a), (emphasis added),

the two entities? The financial
~ § you note in your letter, 1t s not
anlawﬁd to m&ag,z ina mummy bm::fiua contract; however it can indicate
common control, as it does here. Under the Agreement, Hanson Santee has an
exclusive license to extract the aggregates on the site. Agreement al section
L6 Difay. Under the Amendment, Hanson Santee provides a minimum
production rovalty (0 Sycamore Landfill, and pays rovaities based upon the
aggregate it is able to scll. Amendment section 1{¢). Under the Agresment,
Sycamore Landfill was required to pay an Exiraction Fee per cubic yard of
material removed, This (eeis no longer required under the terms of the
Amendment. Agreement section 1(4): Amendment section 1(d).

: A roviding goods and st

Amendment provides that Hanson 1 will extract materials as specilied in tm
Mining Plan and Excavation Schedule in order to oreate the space for the
landfill. Amendment section [{D{a), Exhibit F. If Hanson Santee fails to
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comply with the established schedule, Syecamore Landfill may hire another
contractor at Hanson Santee’s expense. Amendment at I{j).

¢ Do the facilities share intermediaries. products, byproducts, or ather
mnmuiauurmg equipment? Hanson Santee is also required to deposit the “fine
materials” byproduct to an area specified by Sycamors Landfill. Agreement
seetion (6.3} Amendment scction I{i). Fine Materials are defined in the
Amendment as the portion of excavated material that is not composed of
saleable aggregate. According to the Joint Technical Document for Sycamore
Landfill, approximately 60% by volume of the excavated material {i.e. the fine
materials) is being supplied to Sycamore Landfill for daily cover, and this is
projected to supply 100% of the land311's daily and final cover needs. 2015
Yoint Technical Document for Sycamore Landfill at 6-1 and 6-2. There is no
fee for this material in the Agreement or Amendment.

Based upon the above answers to these screening questions, Hanson Santee and
Syeamore Landfill are under common control. Hanson Santes provides all of the
excavation for the Syeamore Land{ill, in addition to all of the soil for the daily and final
cover. Sycamore Landbill can control the location and the amount of materials to be
removed from the site, in order to develop the Landfill. While Hanson Santee benefits
from being able to sell the aggregates it produces, this dees not detract from the
considerable control over its operation under the terms of the Agreement and
Amendment.

Additionally, EPA screening also looks for a contract-for-service relationship as
evidence of common control. An BPA policy guidance letter on the treatment of
temporary and contracted operations at stationary sources instructs that, “lemporary and
contractor-operated units be included as part of the source with which they operate or
support.”” Letter from John Sietz, Chief of the Office of Alr Quality Planning and
Suandards to the Minnesota Pollution Control Agency, November 16, 1994). Additonal
EPA guidance provides, “a determination of common control may be made on the basis
of ... indirect control, such as when the soods or services provided by a co-located,
contract-for-service entity are integral to or contribute to the putput provided by a
separately vwned or operated” activity with which it operates orsupports.” Haber letter,
at 3.

In this vase, Hansoun Santee’s excavation operation is integral to the operation of
the landfill. While a contractor was brought on to supplement the excavation in 2014,
this does not detract from the fact that Hanson Santee s the primary providerof
excavation services fo Syvcamore Landfill, Tn fact, under the initial Agreeiment, Hanson's
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predecessor was paid an “Extraction Fee” per cubic yard of material removed to perform
this service, Agreement at section I(4). And as noted above, Hanson Santee must
comply with the Mining and Excavation Schedule established by the Amendment. I
Hanson Santee does not comply with the excavation schedule, Sycamore Landill “may,
atits sole option and diseretion, hire-a third party contractor at the expense of Hanson to
reach the level of Adequate Progress.” Amendment atsection 1(]) (emphasis added).
This is clear evidence of contract-for-service arrangement, and as such, common control.

II.  Hanson Santee mus ceause they
meet the definition of a single stationary source under federal Tite V
regulatic

R

As you correctly noted In your letter, the foderal definition of stationary source has
a three-prong test.” For purposes of Title 'V peemitting, federal regulations define major
source as one or more stationary sources that: 1) are located on contiguous or adjacent
properties; 2) are under common control of the same person or persons under common
gontrel; and 3) have the same two-digit Standard Industrial Classification ("5IC”) code.
40 Code of Federal Regulations §70.2. As discussed above; Hanson Santee and
Sycamore Landfill operate on the same parcel, and are under common control by virtue
of the confractual relationship between them. They also can be considered to be under
the same SI1C code, since Hanson Santee is operating as a support facility to Sycamore
Landfill.

A Hanson Santee is operating a3 a support factlity to Sycamore Landfill, and as
such can be considered to be operating under the same 81C code.

As discussed above, Hanson Santee supports the operation of the Sycamore
Landfill by providing excavation services to develop the landfill as well a3 the fine
materials needed for the daily and fnal cover for the landfill per the terms of the
Agresment and Amendment. EPA guidance provides that “a support facility is
consideted to be part of the same industrial grouping of that as the primary facility it
supports even if the support facility has a ditferent two-digit SIC code.™ Letter from
Robert B. Miller, Chief, Permits and Grants Section, to William Baumann, dated August
25, 1999. A support facility relationship is presumed 1o exist when more than 50 perecnt
of the output or services that are provided by one facility is dedicated to another facility

* “'he District’s Title V Rules including this definition wore approved by EPA indtially on
Febenary 5, 1996, Asa result, inis the District definition of stationary source that swould govern this
determination. Regordless, as further discussed berein, the Hanson Santee and Sycamore Landfill
operations would be aggregated under cither definiton,
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that it supports. Letter from Kathleen Anderson, Chief, Air Permits and Technical
Review Branch, to Sharon G. Foley, dated Oclober 22, 2009, In this case, 100% of
Hanson Santee’s excavation operation is dedicated to excavation of the Sycamore
Landfill, and this operation provides 100% of the daily cover needed for the landfill.

Furthermore, additional factors may be considered in determining whether a
support facility relationship exists. Support facility determinations can also depend upon
the following:

¢ The degree to which the supporting activity receives mateérials or services
from the primary activity (which indicates a mutvally beneficial
arrangement between the primary and secondary activities);

o The degree (0 which the primary activity exerts controls over the support
activity’s operations;

o  Thenature of any contractual arcangements between the facilitics; and

¢ The reasons for the presence of the support activity on the same site as the
primary activity (e.g. whether the support activity would exist at that siie
but for the prinwry activity).
Miller letter, at 2.

As discussed above, it is elear from the review of the Agreement and Amendment
that Hanson Santee receives the ability to mine aggregate for sale, Sycamore Landfill
exerts complete control over the location and amount of materials to be remeoved, and
Hanson Santee would not be located upon this property were it not for its role in
excavating the space for the Sycamore Landfill. As such, it is a support facility to the
Sycamore Landfill and can be considered 1o be operating under the same two-digit $1C
code as Sycamore Landfill

B. The support facility concept is oot imited to permitting decisions under the
Prevention of Signilicant Determination ("PSD”) program.

Contrary to the assertion in your letter, the support facility concept is not limited
{o permitting under the PSD program. The EPA letter to John D. Lowe referenced in
your fetter simply does not specily as such. While the concept-was inifially described in
the preamble to the PSD» regulations, it has subsequently been referenced in many BPA
determinations related to Title 'V permits. See Haber lelter, November 27, 1996 a1 1
Anderson letter, October 22, 2009 4t 3; and (mest recently) Letter from Kenneth Moralf,
Director, Otfice of Beosystem Protection to Douglas L. MeVay, dated March 25, 2016 at
3, 4.
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Based upon its analysis of the factors discussed above, the District finds that the
Hanson Santes operations at the Sycamore landfill rust be aggregated with the emissions
of the landfill itsclf, beeause Hanson Santee is essentially operating as the excavation
operation Tor the Sycamore Landfill, and provides the daily cover materials for the
fandfill. Assuch, Hanson Santee should have submiited a Title V permit application
within 12 months of commencing operation at that location. District Rule H14{c¢}). The
District sent notice of the Title V permit requirernent to your client on March 11, 2016.
Under even the most generous reading of District Rule 1414, an application for Hanson’s
Title V permit was due to the District by March 11, 2017, Further delay in submittal of
the application will put your client at added risk for District, federal or citizen
enforcement

Please contact me with any questions you may have.

Very truly yours,

THOMAS E. MONTGOMERY, County Counsel
‘ iy AN 4

By | :
Paula Forbis, Senior Deputy
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Clean Power Plan (CPP) Litigation Updates and Road
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A&WMA’s 110th Annual Conference & Exhibition
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Panel Extended Abstract # 260246

Rahul P. Thaker, P.E., QEP
NCDEQ Division of Air Quality, 217 West Jones Street, Raleigh, NC 27603

INTRODUCTION

The United States Environmental Protection Agency (EPA) promulgated Carbon Pollution
Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units [EGUs],
commonly known as Clean Power Plan [CPP], on October 23, 2015 (80 FR 64662) in
accordance with §111(d) of the Clean Air Act (CAA).

Various challenges to this rule were filed with the courts on a number of issues.

On February 9, 2016, the Supreme Court of the United States (SCOTUS) stayed the
implementation of the CPP, pending disposition of the challenges to the merits of the rule by the
US Court of Appeals Court for the District of Columbia Circuit (USDC) and disposition of a writ
of certiorari, if such writ is sought from the SCOTUS.

On September 27, 2016, all active judges of the USDC heard initial and final arguments (en banc
review) on a number of issues: statutory issues, Section 112 issues, constitutional issues, notice
issues, and record-based issues. This direct en banc review has been deemed unprecedented by
the court observers, considering that the court initially hears any case via a randomly selected 3-
judge panel. Only after the completion of this initial review (3-judge panel), the court reviews
any petition for an en banc review on a particular case.

The decision from the USDC court is expected by early 2017. In addition, it is expected that the
losing party generally would file a writ of certiorari to the SCOTUS.

With respect to EPA, states are not required to work towards any state plans and they have no
obligation to spend resources to comply with the CPP, as per the EPA Administrator’s letters to
various Governors.'

In addition, on March 28, 2017, President Trump issued an Executive Order on “Promoting
Energy Independence and Economic Growth”, directing EPA to review the final rules in CPP
and, if appropriate, suspend, revise, or rescind the rule, through federal register (FR) public

! See for example, letter from E. Scott Pruitt, EPA Administrator to Matt Bevin, Governor of Kentucky, March 30,
2017.
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notice and comment process. The EPA Administrator announced on April 4, 2017, the initiation
of review of CPP through FR notice. Separately, the US Department of Justice (DOJ) on March
28,2017, on behalf of EPA, noticed the USDC, requesting this court to keep the CPP litigation
in abeyance while the agency conducts its review of CPP. Finally, if the rule is ultimately
upheld by the courts, the new Trump administration is also likely shape the implementation of
the CPP and could revise the rule.

Knowing all of the above, it is apparent that the clarity and finality on CPP litigation and its
implementation is probably months to a year or more away.

OBJECTIVE

This panel session will include presentations/discussions on litigation updates and the possible
road ahead for everyone involved in the implementation of CPP. Specifically, the speakers will
discuss the upcoming USDC decision and how it affects the states. The speakers are also
expected to discuss any writ to the SCOTUS (if a writ was granted) and its resulting effects.
Moreover, the panel will explore potential changes in the EPA’s position and direction, related to
the regulation of CO, emissions from power plants under the administration of President Trump.

PANEL MEMBERS

The expert panel will include four speakers. Some of them are expected to be the some of the
same attorneys who had argued the case before the USDC and / or helped obtain a stay from the
SCOTUS. They will be from EPA or US Department of Justice, state agencies, and private law
firm attorneys, providing perspectives of EPA, states, industry, and environmental petitioners.

They are as follows:

e Mandy Gunasekara (Invited)
Senior Policy Advisor, Office of the Administrator, EPA, Washington, D.C.

e Tauna M. Szymanski
Senior Attorney, Hunton & Williams, Washington, D.C.

e Sean Donahue (Invited)
Donahue & Goldberg, LLP, Washington, DC

¢ State Environmental Agency Representative
SUMMARY

The information provided by this high-level panel is expected to bring out discussions on
litigation outcomes and provide insights on possible road ahead for the States, considering the
new administration. It is the panel's sincere wish to better educate the attendees regarding
various issues with this complicated regulation.
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Branch (Mail Code OEP05-02), U.S.
Environmental Protection Agency,
Region 1, 5 Post Office Square, Suite
100, Boston, Massachusetts 02109-3912;
(617) 918-1046; mcconnell.robert@
epa.gov.

SUPPLEMENTARY INFORMATION: In the
Final Rules Section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action rule,
no further activity is contemplated. If
EPA receives adverse comments, the
direct final rule will be withdrawn and
all public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

For additional information, see the
direct final rule which is located in the
Rules Section of this Federal Register.

Dated: December 27, 2016.
Deborah A. Szaro,

Acting Regional Administrator, EPA New
England.

[FR Doc. 2017-08644 Filed 4-28-17; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-0OAR-2017-0096; FRL-9961-55-
Region 9]

Approval of California Air Plan
Revisions, Eastern Kern Air Pollution
Control District and Imperial County
Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
revisions to the Eastern Kern Air
Pollution Control District (EKAPCD)
and Imperial County Air Pollution
Control District (ICAPCD) portions of
the California State Implementation
Plan (SIP). These revisions were
submitted by the California Air
Resources Board (CARB) in response to
EPA’s May 22, 2015 finding of
substantial inadequacy and SIP call for
certain provisions in the SIP related to
affirmative defenses applicable to excess
emissions during startup, shutdown,
and malfunction (SSM) events. EPA is
proposing approval of the SIP revisions
because the Agency has determined that
they are in accordance with the
requirements for SIP provisions under
the Clean Air Act (CAA or the Act).
DATES: Any comments must arrive by
May 31, 2017.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09—
OAR-2017-0096 at https://
www.regulations.gov, or via email to
Andrew Steckel, Rulemaking Office
Chief at Steckel. Andrew@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be removed or edited
from Regulations.gov. For either manner
of submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBl or multimedia
submissions, and general guidance on
making effective comments, please visit

TABLE 1—SUBMITTED RULES

https://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Christine Vineyard, EPA Region 1X,
(415) 9474125, vineyard.christine@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “‘we,”
and “‘our” refer to the EPA.

Table of Contents

I. What action is the EPA proposing today?

II. What is the background for the EPA’s
proposed action?

IHl. Why is the EPA proposing this action?

V. Proposed Action

V. Statutory and Executive Order Reviews
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“us

I. What action is the EPA proposing
today?

The EPA is proposing to approve
revisions to the California SIP. The
revisions will remove from the EKAPCD
and ICAPCD portions of the California
SIP provisions related to affirmative
defenses that sources could assert in the
event of enforcement actions for
violations of SIP requirements during
SSM events. Removal of the affirmative
defense provisions from the SIP will
make the EKAPCD and ICAPCD
portions of the SIP consistent with CAA
requirements with respect to this issue.
EKAPCD and ICAPCD are retaining the
affirmative defenses solely for state law
purposes, outside of the EPA approved
SIP. Removal of the affirmative defenses
from the SIP is also consistent with the
EPA policy for exclusion of “state law
only” provisions from SIPs, and will
serve to minimize any potential
confusion about the inapplicability of
the affirmative defense provisions in
federal court enforcement actions. Table
1 lists the rules addressed by this
proposal with the dates on which each
rule was rescinded by the EKAPCD or
ICAPCD and submitted by CARB in
response to EPA’s final action entitled
“State Implementation Plans: Response
to Petition for Rulemaking; Restatement
and Update of EPA’s SSM Policy
Applicable to SIPs; Findings of
Substantial Inadequacy; and SIP Calls
To Amend Provisions Applying to
Excess Emissions During Periods of
Startup, Shutdown and Malfunction,”
80 FR 33839 (June 12, 2015), hereafter
referred to as the “SSM SIP Action.”

Local agency Rule # Rule title Rescinded Submitted
EKAPCD ..o 111 | Equipment BreakdoWn ........ccceeveiiiiiieiin e 11/10/16 12/06/16
ICAPCD ovsvmmmvsimmvsimssinn 111 | Equipment Breakdown ........c.coeviiiviininninnniieniiins s 09/22/15 03/28/16
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OnJanuary 12, 2017, the EPA
determined that the submittal for
EKAPCD Rule 111 met the completeness
criteria in 40 CFR part 51 Appendix V,
and on September 28, 2016, the
submittal for ICAPCD Rule 111 was
deemed complete by operation of law
under 40 CFR part 51 Appendix V. The
completeness criteria must be met
before formal EPA review of the
submittals for approvability in
accordance with applicable CAA
requirements.

11. What is the background for the
EPA'’s proposed action?

OnJune 12, 2015, pursuant to CAA
section 110(k)(5), the EPA published the
final SSM SIP Action finding that
certain SIP provisions in 36 states were
substantially inadequate to meet CAA
requirements and called on those states
to submit SIP revisions to address those
inadequacies. 80 FR 33839. As required
by the CAA, the EPA established a
reasonable deadline (not to exceed 18
months) by which the affected states
must submit such SIP revisions. In
accordance with the SSM SIP Action,
states were required to submit corrective
revisions to their SIPs by November 22,
2016. The EPA’s reasoning, legal
authority, and responsibility under the
CAA for issuing the SIP call to
California can be found in the SSM SIP
Action.

In the SSM SIP Action, the EPA
determined that EKAPCD Rule 111 and
ICAPCD Rule 111 include elements of
an affirmative defense for excess
emissions during malfunctions.
Specifically, EKAPCD Rule 111 and
ICAPCD Rule 111 contain affirmative
defense provisions that preclude
enforcement for excess emissions that
would otherwise constitute a violation
of the applicable SIP emission
limitations. The EPA concluded that
EKAPCD Rule 111 and ICAPCD Rule
111 operate to alter or affect the
jurisdiction of federal courts in the
event of an enforcement action, contrary
to the enforcement structure of the CAA
in section 113 and section 304. See 80
FR 33972 (June 12, 2015).

On March 28, 2016 and December 6,
2016, ICAPCD and EKAPCD,
respectively, made submittals in
response to the SSM SIP Action. As
noted above, the EPA found these
submittals complete on September 28,
2016 and January 12, 2017, respectively.
In the submittals, EKAPCD and ICAPCD
requested that EPA revise the California
SIP by removing EKAPCD Rule 111 and
ICAPCD Rule 111 in their entirety from
the California SIP. This approach is
consistent with the EPA’s interpretation
of CAA requirements for SIP provisions.

17¢cv1906 Sierra Club v. EPA

HI1. Why is the EPA proposing this
action?

In the SSM SIP Action, the EPA made
a finding of substantial inadequacy and
issued a SIP call with respect to
EKAPCD Rule 111 and ICAPCD Rule
111 pursuant to CAA section 110(k)(5).
In response, CARB submitted SIP
revisions requesting the EPA to remove
EKAPCD Rule 111 and ICAPCD Rule
111 from the California SIP in their
entirety. Affirmative defense provisions
like these are inconsistent with CAA
requirements and removal of these
provisions would strengthen the SIP.
This action, if finalized, would remove
the affirmative defense provisions from
the EKAPCD and ICAPCD portions of
the EPA-approved SIP for California.
The EPA is proposing to find that these
revisions are consistent with CAA
requirements and that they adequately
address the specific SIP deficiencies
that the EPA identified in the SSM SIP
Action with respect to the EKAPCD and
ICAPCD portions of the California SIP.

IV. Proposed Action

The EPA is proposing to approve the
California SIP revisions removing
EKAPCD Rule 111 and ICAPCD Rule
111 from the EKAPCD and ICAPCD
portions of the California SIP. The EPA
is proposing approval of the SIP
revisions because the Agency has
determined that they are in accordance
with the requirements for SIP provisions
under the CAA. The EPA is not
reopening the SSM SIP Action in this
action and is taking comment only on
whether this SIP revision is consistent
with CAA requirements and whether it
addresses the ‘‘substantial inadequacy”
of the specific California SIP provisions
identified in the SSM SIP Action.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve
SIP submissions that comply with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this proposed action
merely proposes to approve state
requests as meeting federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this proposed action:

* |s not a “significant regulatory
action” subject to review by the Office
of Management and Budget under

Executive Order 12866 (58 FR 51735,
October 4, 1993);

* does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

* s certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

» does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

* does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999),

* is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

* is not asignificant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

* is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

+ does not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved to
apply on any Indian reservation land or
in any other area where the EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: March 29, 2017.
Alexis Strauss,
Acting Regional Administrator, Region IX.
[FR Doc. 2017—-08666 Filed 4—28-17; 8:45 am]
BILLING CODE 6560-50-P
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USCA Case #15-1363  Document #1687838 Filed: 08/08/2017 Page 1 of 2

United States Court of Appeals

For THE DisTRICT OF CoLumBIA CIRCUIT

No. 15-1363 September Term, 2016

EPA-80FR64662
EPA-82FR4864

Filed On: August 8, 2017

State of West Virginia, et al.,
Petitioners
V.
Environmental Protection Agency and E. Scott
Pruitt, Administrator, United States Environmental
Protection Agency,

Respondents

American Wind Energy Association, et al.,
Intervenors

Consolidated with 15-1364, 15-1365, 15-1366,
15-1367, 15-1368, 15-1370, 15-1371, 15-1372,
15-1373, 15-1374, 15-1375, 15-1376, 15-1377,
15-1378, 15-1379, 15-1380, 15-1382, 15-1383,
15-1386, 15-1393, 15-1398, 15-1409, 15-1410,
15-1413, 15-1418, 15-1422, 15-1432, 15-1442,
15-1451, 15-1459, 15-1464, 15-1470, 15-1472,
15-1474, 15-1475, 15-1477, 15-1483, 15-1488

BEFORE: Garland*, Chief Judge, and Henderson, Rogers, Tatel**, Brown,
Griffith, Kavanaugh, Srinivasan, Millett**, Pillard, and Wilkins,
Circuit Judges

ORDER
It is ORDERED, on the court’'s own motion, that these consolidated cases remain in

abeyance for 60 days from the date of this order. EPA is directed to continue to file status
reports at 30-day intervals beginning 30 days from the date of this order.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: /s/
Ken Meadows
Deputy Clerk

* Chief Judge Garland did not participate in this matter.

** A statement by Circuit Judges Tatel and Millett, concurring in granting further abeyance is
attached.
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USCA Case #15-1363  Document #1687838 Filed: 08/08/2017 Page 2 of 2

United States Court of Appeals

For THE DisTRICT OF CoLumBIA CIRCUIT

No. 15-1363 September Term, 2016

TATEL, Circuit Judge, and MILLETT, Circuit Judge, concurring in the order granting further
abeyance:

The Supreme Court stayed the Rule under review here “pending disposition of the . . .
petitions for review” in this court and, if certiorari were granted, in the Supreme Court. West
Virginia v. EPA, 136 S. Ct. 1000 (2016). As this court has held the case in abeyance, the
Supreme Court’s stay now operates to postpone application of the Clean Power Plan
indefinitely while the agency reconsiders and perhaps repeals the Rule. That in and of itself
might not be a problem but for the fact that, in 2009, EPA promulgated an endangerment
finding, which we have sustained. Coalition for Responsible Regulation, Inc. v. EPA, 684 F.3d
102 (D.C. Cir. 2012) (per curiam), affd in part and revd in part on other grounds, Utility Air
Regulatory Grp. v. EPA, 134 S. Ct. 2427 (2014). That finding triggered an affirmative statutory
obligation to regulate greenhouse gases. See Massachusetts v. EPA, 549 U.S. 497, 533 (2007)
(“Under the clear terms of the Clean Air Act, EPA can avoid taking further action only if it
determines that greenhouse gases do not contribute to climate change or if it provides some
reasonable explanation as to why it cannot or will not exercise its discretion to determine
whether they do.”). Combined with this court’s abeyance, the stay has the effect of relieving
EPA of its obligation to comply with that statutory duty for the indefinite future. Questions
regarding the continuing scope and effect of the Supreme Court’s stay, however, must be
addressed to that Court.

Page 2
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LANDFILL DEVELOPMENT AGREEMENT

THIS LANDFILL DEVELOPMENT AGREEMENT (the “Agreement”) is entered
into. as of December3l, 2006, by and between SOUTH COAST MATERIALS
COMPANY, a California corporation (“SCMC™), and SYCAMORE LANDFILL, INC., a
California corporation (“SLI”) and is made in reference to the following facts and
understandings:

RECITALS

A SL1, an affiliate of Allied Waste Industries, Inc., s & waste services company
and owns approximately five hundred twenty (520) acres of property in San Diego, San
Diego County, California (the “Property”). SCMC and its affiliates extract, process, sell,
and market aggrepates in and around San Diego County, California. SLI has identified
approximately 324 acres of the Property (the “Property™) to be developed as & landfill. The
Property is more particularly described on Exhibit A,

B. The parties estimate that thete are thirty four million two hundred
thousand (34,200,000) cubic yards of material 1o be extracted from the Property (the®
Material”). Of this Material, forty percent (40%) is estimated to be saleable aggregates
(the “Aggregates™) with the remainder being material that is not saleable aggregates.

. The parties hold {or will submit and process applications, if necessary, to
enable them to hold) the necessary permits, entitlements, and financial assurances (the
“Entitlements”) for SCMC or a third-party operator to extract and process the Material from
the Property (the “Work”). The Entitlements are more particnlarly described in Section 7.

D. The parties desire to enter into an arrangement whereby SCMC will cause
the Material 1o be removed from the Property over a period of seventeen (17) years in a
manner consistent with SLI’s needs to develop the Property as a landfill and the Aggre-
gates 1o be marketed, all pursuant to the ferms and conditions of this Agreement.

E. On December 31,2002, SCMC and SLI entered into a similar landfill
development agreement to remove Material and market Aggregates for Phase 1 of the
Property development. This agreement modifies the original understanding going
forward.

AGREEMENTS

NOW, THEREFORE, in consideration of the agreements of the parties hereto, and
intending to be legally bound hereby, the parties hereto agres as follows:
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§ LICENSE.

1.1 Crant of License. SLI, for and in consideration of the royalties,
covenants and agreements hercinafier expressed to be paid, kept and performed by
SCMC, hereby grants and conveys fo SCMC an irrevocable (subject to terms hersin)
license, for the term set forth hierein, for each and all of the following purposes:

{a)  Theright fo extract, process and/or remove all Material from
the Property, exclusive as against any other aggregate processor other than any third-party
operator hired by 8CMC, as provided in SBection 6.2;

{b)  Subject to the Entitlements and all necessary and required
governmental regulations and permits, (1) the right to deill, blast, extract, load, stockpile,
crush, screen, mix, and/or process the Aggregates from the Property, exclusive as against
any other aggregate processor other than any thirdeparty operator hired by SCMC, as
provided in Section 6.2, (ii) the right 1o construct and operate the necessary tock crushing
and other rock processing plants on the Property, exclusive as against-any other aggrepate
processor other than any third-party operator hired by SCMC, as provided in Section 6.2,
(iii) the right to stockpile Material, saleable or not, on the Property, exclusive as against any
other aggregate processor other than any third-party operator hired by SCMC, as provided
in Section 6.2, and (iv)the exclusive right to sell, market, fransport, and/or export the
Aggregates fromthe Property.

{c} A non-cxclusive limited right of access, ingress, and epress
for not more than 380 vehicles per day over the Property for the putposes set forth herein
and as shown on the Right-of-Way Map, attached hereto as Fxhibit B;

{dy  The right 1o conduct those activities reasonably necessary
and related to those expressly stated in this Section 1.1, including those activities necessary
to comply with the Entitlements or any other governmental regulations or permits.

1.2 8LI's Development Needs: Notwithstanding the license contained in
Section 1.1, the parties acknowledge and agree that while this license is exclusive as against
any other aggregate processor other than any third-party operator hired by SCMC, it is not
exclusive as to SLI and SLT has the right to (i) access the property to supplement SCMC's
work if necessary, including as needed excavation, eifraction, drilling, blasting, etc.,
(i) place liners in all or a portion of the Property, (iii) stockpile Material, or (ivydo any
other activity reasonably necessary for 8LI to timely and effectively operate its landgfill
according to its permits, all as provided in Section 6.2.

13 Interest in Real Property. The parties acknowledge and agree that the
irrevocable license granted in Seetion 1.1 is an interest in real property in the nature of a
profit & prendre in gross and as such is alienable, subject to Section 10,13, and shall be
binding and enforceable as against SLI, its successors and assigns, and subsequent
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purchasers and/or encumbrancers of the Property. This interest may be recorded with the
County Recorders Office.

1.4 Right of Limited Entry. Nothing herein shall prevent SLI from
entering the Property in connection with SLIs landfilling activities, including but not
limited to entry to excavate, extract and/or stockpile Material, entry to place linersinall or a
portion of the Property, or other necessary activities, all as provided in Section 6.2; provided
that SLI gives SCMC prior notice and coordinates such activities with SCMC so as not to
interfere with SCMC’s operations within the Property.

2 JTERM. The initial term of this Agreement shall commence on the date first
given above and teérminate on December 31, 2023, Subject to an exception granted SCMC
pursuant to Section 9.6, SCMC apgrees to complete this mining project in 17 years. As
provided in Section 9.5, the térm may be extended for additional phases on the Property.

3. PAYMENTS BY SCMC.

3.1  Pemmit Fee. Concurrently with the execution of this Agreement,
SCMC shall pay SLI a permit fee in the amount of Four Hundred Thousand Dollars
{$400,000).

3.2 Fixed Rovalty. Fixed royalties shall be paid according to the
following terms:

{2)  Beginning January 2007, and continuing on 2 monthly basis
for the duration of the Term of this agreement, SCMC shall pay SLI a fixed royalty
payment in accordance with Exhibit E attached hereto. Said Exhibit specified the amount
of Fixed Royalty to be paid to SLI during the first 24 months. Additional Fixed Royalties
shall be paid to 8LI in subsequent years throughout the entire Ternt. Said royalties shall
be recaleulated every two years using similar ferms and conditions of value established
during the first two year period, however, using an escalator of not less than 5 % per year
for the remainder of the Term.

{(b)  Said payments are due on or before the 15™ day of each
month for which a fixed monthly royalty payment is due, beginning January 15, 2007,

33  Production Rovalty.

(a) Subject to the adjustment provided in Section 3.3(b) or
Bection 5, SCMC shall pay a royalty of Forty- 8ix Cents (80.46) per ton of Aggregates as
a production royalty during the term of this Agreement (as adjusted, the “Production
Royalty Rate™). Such royalties are due thirty-five (35) days after the end of the month in
which Aggregates are removed from the Property.

(b)  Beginning on Janvary 1, 2007, until December 31, 2023,
the Production Royalty Rate shall be adjusted in proportion to the greater of (i) the

3
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increase in the CPI (as defined in Section 3.3(c)) or (ii) the increase in the PPI (as defined
in Section 3.3(d)), in either case which has ocourred during the review period, as the case
may be.

()  The term “CPI" means the United States Department of
Labor, Buréan of Labor Statistics, Consumer Price Index for All Urban Consumers (CPL-
U) for 8an Diego, California, on the basis of 198284 = 100. If the format or components
of the CPl are materially changed after thé execution of this Agreement, the parties shall
substitute an index which is published by the Bureau of Labor Statistics, ot a similar
agency, and which in the parties’ judgment, is equivalent to the CPI in effect on the date
of this Agreement,

(dy The term “PPI” means the United States Department of
Labor, Bureau of Labor Statistics, Producer Price Index for Construction sand, pravel,
and crushed stone (commodity code 13-21) on the basis of 1982 = 100, If the format or
components of the PPI are materially changed afler the execution of this Agreement, the
parties shall substitute an index which is published by the Bureau of Labor Statistics, or a
similar agency, and which in the parties® judgment, is equivalent to the PPI in effect on
the date of this Agresment.

(&) Beginning January 1, 2008 and for the remainder of the
Term, the Production Royalty Rate shall be adjusted in proportion to the greater of (i) the
mcrease in CPL or (i}, the increase in PPL or (iii) the year over year increase in selling
price for all third party Aggregates produced or sold from the property.

34 Inspection of Books. SLI, or its authorized agent, shall have the
right to inspect and make copies of all records made ot kept by SCMC of all Material
removed and all Aggregates produced and sold from the Property and SCMC shall have
the duty to maintain all such records at its mam office, 9229 Harris Plant Road, San Diego,
California 92145, or at such other place as SCMC may reasonably designate. Said right of
SLI may be exercised at the main office of SCMC or at such other places as SCMC may
reasonably designate, at a location within 4 reasonable proximity from the Property, atall
reasonable times and intervals and in such a manner as to not unduly interfere with
SCMC's operations. Any and all information obtained by SLI or its authorized agent in
connection with the inspection and copying of records of SCMC pursuant to this
Section 3 shall at all times be kept in absolute confidence by SLI or such agent and not
disseminated to any other party in any form or media, excepting dissemination (I)in
litigation among the parties hereto or (ii) to the extent legally compelled by court order or
legal process.

35  Saleable Agorepates. For clavification, the Production Royalty
{Bection 3.3} is only paid on Aggregates, which are those aggregates actually separated
from the Material extracted from the Property and removed from the Property. Aggregates
may not be stockpiled by SCMC in a manner that interferes with SLI operations
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4. EXTRACTION FEE. SLI shall pay an Extraction Fee to SCMC of One Dollar
and Eighty-five Cents ($1.85) per cubic yard of Material (saleable or nof) excavated by
SCMC per month during the term of this Agreeiment. Said Fee shall be incteased by a
minimum of 5% per year during the term extraction takes place. Such fee is due thirty-five
(35) days after the end of the month in which Material is extracted. This extraction fee shall
not be paid to SCMC for any exiraction performed by SLI or its subeontractors. To the
extent that Material not processed as Aggregates is extracted and the cost to SCMC to move
such Material to its ultimate destination is greater than the cost to move Material to
SCMC’s regular processing site for Aggregates, SLI shall reimburse SCMC for such
additional cost,

5. QUANTITY AND QUALITY OF MATERIALS. As stated above in Recital B,

the parties estimate that there are thirty four million two hundred thousand (34,200,000)
cublc yards of Material to be extracted by SCMC from the Property. OFf the Material,
forty percent (40%}) is estimated to be Aggregates. The parties agree to meet on a (2) two-
year basis to share information as to the quantity and quality of materials and to discuss to
the extent that Material contains more or less than 40% Aggregate waste, SLI and SCMC
shall be entitled 10 an equitable adjustment of the Production Royalty Rate on a going
forward basis.

6. MINING.

6.1 2bor and Eguipment. 8CMC shall provide all labor, eguipment,
materials, and wtilities to extract the Material and process the Aggregates, either by itself
ot through a third-party operator approved by SLI, such approval not to be unreasonably
withheld, SCMC shall install sufficient equipment to process the Quantity of Material and
Aggregates anticipated to be mined during the term. In the event, SLIrequires 8CMC to
relocate any or all of the equipment sooner than January 1, 2022, SLI shall pay for a
proratia share of the relocation expenses reduced on a straight-line depreciation over the
first fifteen years of the contract period. The parties agree and acknowledge that Hanson
Aggregates Pacific Southwest, Inc. (“HAPSW™), an affiliate of SCMC, is an approved
third-party operator and no further consent of SL1 is needed for HAPSW to perform those
duties or undertake those obligations delegated to it by SCMC.

62  Mining Plan. As soon as practicable afler the execution of this
Agreement and from time to time thereafter, SCMC and SLI shall jointly prepare or update,
as the case may be, a plan describing the extraction of Material from the Property (the
“Mining Plan™): The Mining Plan shall be consistent with SLI's need 1o have the Property
prepared for its eventual use ag a landfill and with SCMC’s need to extract Aggrepates in an
efficient manner. On or about September 1st of cach vear of the Agreement, SLI shall
provide BCMC with copies of Landfill development plans detailing the specific location of
Landfill development needed for the upcoming calendar year along with the Landfill
development progression anticipated over the next five-year perod. SLI'S plans shall
include engineering estimates of Quantities of Material to be removed along with details
regarding any and all permit limitation and/or restriction that would impact SCMC'S ability

L

17¢cv1906 Sierra Club v. EPA ED_001523A_00000221-00005



to perform under this agreement. SLI and SCMC shall agree on a mining plan including
Quantities of Material to be extracted during the upcoming calendar year. Any
modifications to the plan(s) must be agreed upon by both parties. SCMC shall use the
agreed upon mining plan to develop the anmticipated Cost of Extraction (“Cost™) for
removing and processing Material during the upcoming calendar year. Said Cost shall be
the sole responsibility of SCMC and shall include cost of transportation and disposal of
fines into the Designated Fines Materials Conveyance Area. The Mining Plan may provide
for, and pothing in this Agreement shall prohibit, SLI from the following sctivities:
(1) excavation, extraction, drilling, and blasting of Material, (ii) placing liners in all or a
portion of the Property, (ii) stockpiling Material, or (iv) doing any other activity reasonably
necessary for SLI to timely and effectively operate its landfill according to its permits;
provided, however, that (x) SLI will extract Material in such a manner as to preserve the
Aggregates for exiraction by SCMC at no additional cost to SCMC,

6.3  Removal of Fines. As part of its obligations under this Agreement,
SCMC shall convey fine materials to the area designated on Exhibit C {the “Fine
Materials Conveyance Ares”). By mutual agreement of the parties, the Fine Materials
Conveyance Area may be changed as part of updating the Mining Plan pursuant to
Section 6.2. 8LI shall remove fine materials from SCMC’s stockpile located at the Fine
Materials Convevance Area at the discharge point of the conveyor head pulley and shall
emove such fine materials at a rate consistent with SCMC’s ongoing operations. SLI
may request that fine materials be conveyed to a location other than the Fine Materials
Conveyance Area. To the extent the location designated by SLI for conveying fine
materials results in additional expense to SCMC, SCMC shall inform SLI of SCMC*s
additional capital costs and operating expenses, plus a reasonable profit margin on the
cost of capital (the “SCMC Additional Costs™), and SLI agrees 1o reimburse SCMC for
the SCMC Additional Costs. Such reimbursement may be handled as an adjustment to /jﬁ)‘
one (1) or more of the payments provided in Sections 3.2,.87 and 4. If 8LI disputes or /gg
objects to the SCMC Additional Costs, 8L] at its sole expense shall make its own /ZM
arrangements to convey the fine materials to the desired location.

6.4  Progress Meetings. SCMC and SLIwill meet no less than quarterly
to review and, as necessary, update the Mining Plan. In addition, both parties shall reet on
or before Janvary 1, 2009 and on 8 minimum two-vear interval thereafter to consider the
terms and conditions of this agreement. Both parties will review the mining/landfilling
schedules along with payment schedules and other pertinent matters relating to the
agreement, Any changes to these terms shall be discussed then and modified/reconciled
only if approved by both parties.

6.5  Mining Practices. SCMC shall work the Property in 4 good and
workmanlike manner in accordance with accepted mining practices, including compliance
with all applicable laws, ordinances, regulations and permits, and in compliance with
MEHA, OSHA and Cal-OSHA requirerents in addition {o any other applicable mining or
environmental law applicable to aggregate provessing operations being performed on the
Property by SCMC or its third-party operator.

6
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6.6  Grading. At the end of the term of this Agreement, SCMC shall
deliver to SLI the Property graded to within eighteen (18) inches, plus or minus six (6)
inches, of SLI's grading plan previously delivered to SCMC, The grading plan is attached
hereto as Exhibit D,

6.7  Weighraaster. The quantity of saleable Aggregotes shall be deter-
mined by actual weight measured by scales operated by a weighmaster (Cal. Bus. & Prof,
Code §§12700 et seq.) employed by SCMC. SLI's right to inspect SCMC’s books
deseribed in Section 3.4 shall apply to this Section 6.7,

68  Extraction Reconciliation. An annual aerial survey will be per
formed to quantify extraction for purposes of reconciling to the monthly volumes. The
costof the annual aerial survey will be shared equally between SLI and SCMC,

6.9  Community Relations, The parties shall mutually agree upon.and
establish a community relations program that is similar in scope to the community
relations program HAPSW has in place at HAPSW*s Carroll Canyon operations. SCMC
agrees that it will provide SLI with advance notice of any community relations activities,
including any written or verbal community with the public regarding SCMC or its third-
party operator’s Work on the Property, and shall obtain SLI's approval prior to
disseminating any writlen or verbal communications with the public, including but not
limited to public officials, community groups, environmental groups and news organiza-
tons.

6.10  Mining Operator Annual Report, Tf necessary, SCMC shall com-
plete the Annual Report for the State of California Departiment of Conservation and make
payment of annual reporting fees.

6.11  Revegetation and Landscaping, SLI shall be responsible for site
reclamation, including revegetation and landscaping. SLI's responsibilities shall extend to
compliance with all conditions of approval that apply to site reclamation. In the event
SCMC secures additional permits and approvals that require landscaping improvements
not conterplated under this agreement, SCMC shall be responsible for installing and
maintaining such landscaping improvements.

6,12 Blasting. Should SCMC determine blasting is required, it will be
performed at industry standards and in compliance with all laws, rules, regulations and
permit requirements, including any mitigation measures required as part of SLI's
Mitigation Monitoring and Reporting Program under CEQA. SCMC shall be responsible
for securing all necessary approvals and will provide SLI notice at least forty-eight (48)
hours prior to blasting.

6.13  Repair and Restoration. Within ninety (90) days following comple-

tion of the Work on the final phase at the Property, SCMC shall restore the surface of the
Property on which its equipment was stored or on which any structure was built or placed
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on the Property by or on behalf of SCMC or its third-party operator to the condition it
wag in prior to the commencement of the Work, at 8CMC’s sole cost and expense. Said
closure related activity shall include the temoval of all processing equipment, stockpiles,
foundations, and wiring from conduit, including any asbestos containing materials.

6.14  SL1 Aggreoate Needs. SLI anticipates purchasing in excess of
200,000 cubic yards of suitable Aggregate for purposes of constructing Landfill on the
Property. SCMC agrees to provide SLI with the above-guantity and quality of Aggrégate
at a “best customer class” rate,

6,15 8CMC Disposal/Needs. In the event SCMC requires ‘waste
disposal services on the Properly, SLI shall provide such services at a comparable
discounted rate.

7. ENTITLEMENTS.

71 SCMC’s Permits. SCMC, at its sole expense, has obtained or shall
obtain the following permits related to its operation at the Property:

(a) Business license;

(b} Air permit;

(c) Storm water permit;

(dy Waste Discharge Requirement Order; and
{(¢) Health permit.

7.2 8LI's Permits. SLI at its sole expense, has obtained or shall obtain
the following permits related (o the Property, or demonstrate an exemption:

() A Community Plan Amendment/Site Development Permit/
Planned Development Permit/Multi-Habitat Planning Area (MHPA) Boundary Adjust-
ment LDR 40-0765 (the “City Approvals™),

{(b) A BSection 1603 Streambed Alteration Permit from the
California Department of Fish and Game; and

() Except as otherwise provided, all other Entitlements related to
the Property and the transaction contemplated by this Agreement.

73 SMARA, I the Surface Mining and Reclamation Act of 1975 (Cal.
Pub. Resources Code §§2710 et seq.) Applies to SCMC’s activities on the Property, the
parties agree that SLI shall process the application required by such act with expenses to
be paid by SCMC.
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7.4 Compliance with Law. The parties shall comply with all Federal,
State and local statutes, ordinances, resolutions, mandates, orders, plans, regulations,
guidelines, decisions or other administrative, legislative, judicial or executive rules
governing their respective operations on the Property.

8. INDEMNITY: INSURANCE.

8.1 SCMC’s Indemnity. SCMC, for iiself, its successors and assigns,
agrees to defend, indemnify and hold harmless SLI, SLI's successors and assigns, and
SLIs agents, officers, directors, stockholders, servants and employees, from and against
any and all claims, demands, damages, actions or causes of action at law or in equity,
together with any and all losses, costs or expenses and attorneys’ fees, in connection
therewith or related thereto, for bodily injuries, death or property damage arising or in any
matter growing out of the acts or omissions of SCMC, SCMC’s employees, agents,
contractors, subcontractors or other representatives.

82  SLIs Indemmity. SLI, for itself, its successors and assigns, agrees
to defend, indemmnify and hold harmless SCMC, SCMC’s successors and assigns, and
SCMC’s agents, officers, directors, stockholders, servants and employees, from and
against any and all claims, demands, damages, actions or causes of action at law or in
equity, together with any and all losses, costs or expenses and attorneys” fees, in con-
nection therewith or related thereto, for bodily injuries, death or property damage arising
orin any matter growing out of the acts or omissions of 8L, SLI's employees, agents,
contractors, subcontractors or other representatives.

83  SCMC's Liability Insurance. 8CMC shall, at $CMC’s sole cost,
keep in force during the term of this Agreement a policy of commercial general liability
insurance covering property damage and liability for personal injury oceurring on or
about the Property, with limits in the amount of at least Five Million Dollars ($5,000,000)
general aggregate, Two Million Dollars ($2,000,000) per oceurrence for injuries to or
death of person, property damage, and with a contractual liability endorsement insuring
SCMC’s performance of SCMC”s indemmnity obligations of this Agreement. SCMC shall
provide SLI with svidence of coverage within three (3) buginess days of SLI's request.

84 SLI Liability Insuvance. SLI shall, at SLI’s sole cost, keep in force
during the term of this Agreement a policy of commercial general liability insurance
covering property damage and Hability for personal injury oceurring on or about the
Property, with limits in the amount of at least Five Million Dollars (35,000,000} gengral
aggregate, Two Million Dollars (52,000,000} per ocourrence for injuries to or death of
person, property damage, and with a contractual Hability endorsement insuring SLI's
performance of SLI's indemnity obligations of this Agreement. SLI shall provide SCMC
with evidence of coverage within three (3) business days of SCMC’s request.
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85  Workers” Compensation Inswrance. SCMC shall maintain workers’
compensation insurance in the amount required by law.

8.6  Waiver of Subrogation. SLI and SCMC each hereby waives any and
all rights of recovery against the other, and against the partners, members, shareholders,
directors, officers, employees, agents and fepresentatives of the other, for loss of or damage
to'the property of a party or injury to a person to the extent such damage or injury is covered
by proceeds received under any insurance policy carried by SLI or SCMC in force at the
time of such loss or damage.

9. ADDITIONAL TERMS,
91  Liens and Notices of Non-responsibility. SCMC agrees to keep the

Property at all times free and clear of all liens, charges and encumbrances of any and
every nature and desceription done, made or caused by SCMC, and to pay all indebtedness
and labilities incurred by or for SCMC which may or might become a lien, charge or
encumbrance; except that SCMC need not discharge or release any such lien, charge or
encumbrance 50 long as SCMC disputes or contests the lien, charge or encumbrance and
posts a bond sufficient to discharge such lien acceptable to SLL Subject to SCMC’s right
to post a bond in accordance with the foregoing, if SCMC does not within thirty (30} days
following the imposition of any such lien, charge or encumbrance, cause the same 1o be
released of record, SLI shall have, in addition to S8LI’s contractual and legal remedies, the
right, but not the obligation, to cause the lien 1o be released by such manner as SLI deems
proper, including payment of the claim giving rise to such lien, charge or encumbrance.
All sums paid by SLI for and all expenses incurred by it in connection with such purpose
shall be payable by SCMC to SLI on demand with interest at twelve percent (12%) per
annum starting from the date due until paid in full.

92  Taxes SLI shall pay any and all taxes assessed and due against the
Property before and after execution of this Agreement. SLI shall not be liable for any taxes
levied on or measured by income or proceeds, or other taxes applicable to SCMC, based on
payments under this Agreement or based upon the severance or pioduction of Aggrepates
by SCMC from the Property. If there is an increase in real property taxes due to the granting
of an exclusive license to SCMC for mining apggregates, the parties agree to share payment
of such increase in an equitable manner.

93  Environmental Protection. SCMC shall take all reasonable pre-
cautions 1o prevent the improper disposal or release of hazardous wastes and the pollution
of air and water by SCMC’s operations. Any facilities for employees established on the
Property shall be operated in a sanitary manner. It shall be SCMC’s sole responsibility to
comply with all applicable environmental laws or regulations, subject to SCMC’s right to
contest the same. If SLI finds physical evidence that atr, land, water quality, or other
environmental damage has cocurred or is about to occur due to SCMC’s non-compliance
with said environmental laws or regulations, SLI shall have the right, upon written notice fo
SCMC, to require SCMC or its contractors, agents, or assigns to cease, alter, or modify
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immediately that portion of operations on the Property which is causing or is about to cause
such air, land, water quality, or other environmental damage; and to direct SCMC in writing
to take inunediate action to correct or eliminate said damage or threat thereof. SCMC shall
then, in consultation with SLI, review the operations to détermine if additional actions are
necessary to correct or eliminate such damage or threat and shall correct or eliminate the
damage or threatened damage iromediately, as may be required by SLI or any govermmental
agency. SLI's rights under this provision shall not release SCMC of its obligations
hereunder, nor shall they constitute a waiver of SLI's rights as provided by this Agreement
andfor by law. 8LI shall be under no obligaiion to provide for any inspections as to
environmental practices of SCMC or o take any responsibility whatsoever for SCMC’s
actions, it being agreed that compliance therefor is the sole responsibility of SCMC.
Liability for any environmental or water quality damage that is caused by SCMC or its
contractors, agents, or assigns, shall be bome by-and at the sole expense of SCMC, which
will be paid immediately upon demand. If BCMC fails or refuses to correct or repair within
& reasonable time any environmental damage caused by SCMC’s failure to comply with
applicable laws or with any obligation or covenant of this Agreement after being directed to
do so, then SLI shall have the right to contract with any qualified party to correct said
condition, and SCMC shall pay to 811 on demand for all costs, including attorney’s fegs, of
said correction or repair. Notwithstanding any other provigions of this Agreement, SCMC
shall defend, indemmify and hold harmless SLI from any and all losses, damages, expenses,
¢laims, demands, and civil or criminal Habilities or penalties; clean-up lawsuits and other
proceedings; and all costs and expenses including damages, attorneys’™ fees, and
disbursements which accrue to or are incurred by SLI arising directly or indirectly from, or
out of, or which are in any way connected with SCMC's acts or omissions which cause
environmental or water quality damage as defined by noncompliance with federal, state or
local regulations, orders, or laws; or which cause losses, damages, expenses, claims,
demands, or ¢ivil or criminal penalties or sanctions to be incurred, SCMC agrees fo store;
transport, and dispose of any hazardous substances, and all hazardous wastes, as defined by
any apphcable state or federal law, in accordance with all local, state, and federal Jaws,
including the Resource Conservation and Recovery Act and the Comprehensive
Environmental Response, Compensation and Liability Act, a5 amended ("CERCLA™),
regarding the same. SCMC shall not dispose of any hazardous wastes npon the Property,
Further, SLI and SCMC aclnowledge and agree that in the event mining wastes are
regulated by CERCLA, or by any other statute, SCMC may dispose of such wastes on the
Property provided SCMC complies fully with such laws and shall be solely responsible for
any contamination or other environmental damage found on the Property resulting from
SCMC’s operations, including the cost of clean-up. At the end of each year, SCMC shall
notify SLI of all hazardous substances and hazardous wastes and the quantities brought to,
stored upon, used on, or transported from the Property. The provisions of this Section 9.3
are in addition to the other provisions of this Agreement and shall survive any fermination
or expiration of this Agreement.

94 Corporate Guarantees, Either party may request a guarantee from an
affiliated corporation of the other party, such request not to be unreasonably refused.

11
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95  Renewal for Additional Phases. As additional consideration to
SCMC for its obligations under this Agreement, SLI hereby grants SCMC the exclusive
right of first refusal to renew this Agreement on substantially sirailar terms for additional
Matérials of the Property beyond the Quantity described in Section 5.

9.6  Time Obligations. Time is of the essence in the performance of the
obligations of this Agreement and is expected to be completed by SCMC in 17 years,
The party responsible for performance of an obligation under this Agreement shall
commence performance and thereafter diligently proceed with performance thereof to
completion according to the timetables set foith herein. However, if a party is delayed in
the performance of its obligation(s) hereunder by reason of, and only by reason of:
(i) failure of the other party to perform its obligations contained herein by the time or
times required (including any applicable cure periods); (ii) unusual or extreme weather,
such as a 100-year flood event; (iii) war; (v} acts of God; (v) governmental moratoria;
(vi} insurrection; or (vii) labor disputes not in violation of any project labor agreement or
similar agreement; then the time for completion of the performance shall be extended for
a period equal to the length of such delay, if:

{a) Within the earlier of (i) three (3) calendar days after the party
who asserts its performance is being delayed (“Promisor™) becomes aware of such delay,
and (ii) ten (10) calendar days afier Promisor should have become aware of such delay
through the exercise of reasonable diligence, Promisor gives notice in writing of the event
causing such delay;

(b) Within 10 calendar days after the cessation of the event causing
such delay, Promisor provides written notice to the other party of the duration of the delay
and the corresponding extension request by Promiser, and deseribing such event, as well
ag how such event will affect the critical path for completion of the performance being
delayed; and

(e} Promisor provides evidence to the reasonable satisfaction of
the other party that such event delayed a portion of the work in the critical path and the
duration of such delay.

9.7  SCMC Default.

(a) The oecurrence of any of the following shall constitute a SCMC
event of default (an “SCMC Event of Default™):

(1) Theinsolvency of SCMC or HAPSW;

(23 The filing of a voluntary petition in bankruptey or any
similar proceeding against SCMC or HAPSW;
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(3) Filing of any involuntary petition in banlouptey of any
similar proceeding against SCMC or HAPSW which is not dismissed within sixty (60)
days;

(4) Appointment of a receiver or trustee for SCMC or
HAPSW which iz not dismissed within sixty (60) days;

(5) Execution by SCMC or HAPSW of any assigniment of all
or any portion of ifs rights or obligations hereunder in violation of the provisions of this
Agreement;

{6) Failure to commence the Work 1o be performed by
SCMC or HAPSW as set forth in aceordance with the provisions of this Agreement;

{7y Bailure to prosecute the Work to completion in a diligent,
efﬁc:em;, workamantike, skillful and careful manner in accordance with the provisions of this
Agreement;

(8) Failure to pay required taxes when due (except that
SCMC may delay payment thereof pending resolution of a legitimate dispute with respect to
such taxes);

{9) Failure to maintain required insirance;

(10) Failure to perform any of s material obligations
under this Agreement; or

{11y Repudiation or breach of any of the terms of this
Agreement.

{b) An SCMC Ewent of Default shall not be deemed to have
occurred if (i) such default is a default involving the payment of money and SCMC cures
such event within a period of ten (10) days after receipt of written notice from SLI
specifying the SCMC Event of Default; or (i) such default involves a non-monetary
obligation of the SCMC and SCMC commences a cure of such event within a period of
ten {10} days after receipt of written notice from BLI specifying the SCMC Event of
Default and thereafter diligently pursuss such cure to completion in accordance with a
schedule reasonably acceptable to SLI

{e) Upon the occurrence of an SCMC Event of Default, SLI shall
make every reasonabie effort to mitigate its losses and damages hereunder. SLI ghall
retain all sums of money theretofore paid hereunder to SLY, and SCMC shall pay to SL1a
sum of money equal to the cost of the Work for all Work performed hereunder by SCMC
for which paymenis have not theretofore been made hereunder, SLI's only remedies for
an SCMC Event of Default shall be those that are expressly set forth in this Agreement.
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98  SLIDefault.

{a) The occurrence of any of the following shall constitute a SLI
event of default (an “SLI Event of Default™):

(1) The insolvency of SLI;

(2) The filing of a voluntary petition in bankrupley or any
similar proceeding against 8L

(3} Filing of any involuntary petition in bankruptey or any
similar proceeding against SLI which is not dismissed within sixty (60) days;

{(4) Appointment.of a receiver or trustes for SLI which is not
dismigsed within sixty (60)days;

(3} Execution by 8L1 of any agsignment of all or any pottion
of its rights or obligations hereunder in violation of the provisions of this Agreement;

(6) Failure to pay required taxes when due (except that SLI
may delay pavment thereof pending resolution of a2 legitimate dispute with respect to such

taxes);

(7} Failure to maintain required insurance;

(B) Failure fo perform any of its material obligations under
this Agreement; or

{9) Repudiation or breach of any of the terms of this
Agreement;

(b) An SLI Event of Default shall not be deemed to have occurred
£ (i) such default is a default involving the payment of money and SLI cures such event
within 4 period of ten (10} days after receipt of written notice from S8CMC specifying the
SLI Event of Default; or (ii) such default involves a non-monetary obligation of the SLI
and SLI commences a cure of such event within a period of ten (10} days after receipt of
written notice from SCMC specifying the SLI Event of Default and thereafter diligently
pursues such cure to completion in accordance with a schedule reasonably acceptable to
SCMC.

(¢) Upon the occurrence of an SLI Bvent of Default, 8CMC
immediately shall terminate performance of the Work and make every reasonable effort
to mitigate its losses and dammages hereunder; provided, however, in connection with such
termination SCMC shall perform such acts as may be necessary to preserve and protect
that part of the Work theretofore performed hereunder. SCMC shall retain all sums of
money theretofore paid hereunder to 8CMC, and SLI shall pay to SCMC a sum of money
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equal to the cost of the Work for all Work performed hereunder by SCMC for which
payments have not theretofore been made hereunder and costs of shut-down and
demobilization. SCMC’s only remedies for an SLI Bvent of Default shall be those that are
expressly set forth in this Agreement.

9.9  Condempation. If any part of the Property is condemped or
otherwise taken under the power of eminent domain or conveyed in lieu of condemnation,
SLI shall receive a portion of the award that may be paid in connection with any
condemnation or taking of the fee interest in the Property and SCMC shall also receive a
portion of the award representing the value of the unexpired term of this Agreement, if
any. In addition, if any part of the Property is condemned or otherwise taken under the
power of eminent domiain or conveyed in lieu of condemnation, and the condemnation or
talcing materially and adversely affects SCMC’s ocoupancy of the Property, SCMC shall
have the right to terminate this Agreement.

10. GENERAL PROVISIONS,

10.1  Suceessors and Assigns. The terms, provisions and conditions of this
Agreement as set forth berein shall be binding upon and shall inure to the benefit of the
patties and their respective heirs, personal representatives, successors and assigns,

102 Counterpart or Duplicate Copies. This Agreement may be signed in
counterpart or duplicate copies and any signed counterpart or duplicate copy shall be
equivalent to a signed original for all purposes.

10,3 Execution of Additional Instrinents. Each of the parties shall here-
after execute all documents and do all acts necessary, or reasonable in the opision of any
other party, to effect the provisions of this Agreement,

104  Entire Agreement. This Agreement contains the entire understanding
and agreement between the parties and supersedes any prior understandings and agreements
between them respecting the within subject matter.

10.5  Amendments. This Agreement may be altered or amended in whole
or in part at any time by writing signed by all the parties.

106  Waivers. A waiver by any party of any breach of any of the
provisions of this Agreement shall not consfitute a continuing waiver or a waiver of any
subsequent breach by the breaching party either of the same or of another provision of this
Agresment.

10.7  Goveming Law. The laws of the Btate of California shall govern this
Agresment,

10.8  Severability. If any term or provision of this Agreement, or the
application thereof to any person or circumnstance, shall to any extent be found to be invalid,
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void or unenforceable, the remaining provisions and any application thereof shall,
nevertheless, continue in full fores and effect without being impaived or invalidated in any
way.

10.9  Notices. All notices or other corumunications required or permitted
hereunder shall be in writing, and shall be personally delivered or sent by registered or
certified mall, postage prepaid, refumn receipt requested, and shall be deemed received upon
the earlier of (1) the date of delivery to the address of the person to receive such notice at the
following addresses as evidenced by the execution of the return receipt, or (if) Three (3)
business days after the date of posting by the United States Post Office:

To SLI Sycamore Landfill, Inc.
8514 Mast Blvd,
Santec, CA 92071
Atin.; Neil Mohr

With a copy to: Allied Waste Services, Inic.
8364 Clairemont Mesa Blvd,
San Diego, CA 92111
Attn: Jim Ambroso

To S8CMC South Coast Materials Company
Post Office Box 639069
San Diego, CA 92163
Attn.: President

With a copy to; Hanson Building Materfals America, Inc.
300 East John Carpenter Freeway, Suite 1645
Irving, Texas 75062
Attn.: General Counsel

Notice of change of address shall be given by writien notice in the manner detailed in this
Section 10.9.

10.10 Attornevs’ Fees, In the event that any pacty brings any action or files
any proceeding in connection with the enforcement of its respective rights under this
Agreement, or as a consequence of any breach by any pavty of its obligations hereunder, the
prevailing party in such action or proceeding shall be entitled to bave all of its atiorneys’
fees and out-of-pocket expenditures paid by the losing party. As used herein, the term
“prevailing party”™ shall mean the party 1o a suit who suceessfully prosecutes an action or
suceessfully defends against it.

10.11 Reeitals, Captions and Headings. The recitals of this Agreement are

incorporated as part of this Agreement. The subject headings of the sections contained
herein are inserted as a matter of convenience and for reference, and in no way define,
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limit, extend, or deseribe the scope of this Agreement, or any provision hereof. No
provisions in this Agreement are to be interpreted for or against any particular party
because that party or his legal representative drafted such provision.

10.12 Number and Gender. The use of the singular in this Agreement
includes the plural and the use of one gender includes the others whenever the context
therenf so requires.

10.13  Assignment. This Agreement may not be assigned by either party
except with the consent of the other party, which shall not be tinreasonably withheld;
provided, however, that a party may assign this Agreement 10 an affiliated entity under
common ownership with that party upon thirty (30) days’ written notice to the other paity,
but without the need to first obtain the other party’s prior written consent.

10.14 Bignatory Authority. Any person signing on behalf of any party
hereto, hereby warrants and represents that he has authority to sign on behalf of such

party, and that such signature is intended fo create a valid and binding agreement between
the parties and that no condition precedent exists as to the validity of such signature,
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IN WITNESS WHEREQF, S8CMC and SLI have caused this Agreement to be
exccuted as of the date fivst above written.

SOUTH COAST MATERIALS SYCAMORE LANDFILL, INC.
COMPAMY
By: /u/%"%é 2 /9’7 ﬂ

~
Name: /g ALK 77 Lo e Name Tamas F /‘fg?z, é/ﬂm
Title: o ¥ G e, e it Title: @:ﬂzbf' Vgam"‘ premzéé’/\’% ‘
Date; /2“;/50//, ook Date: /<2 /90/@ £

Ty Dowoments'dim\WorldLandfill dev dgt.doo
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EXHIBIT A

DESCRIPTION OF PROPERTY AND PROPERTY
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